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4

PARTIES

Foodstuffs North Island Limited (we, us, or our)

[Insert name of supplier] (you or your)

AGREED TERMS

11

1.2

1.3

1.4

X

2.1

OVERVIEW OF SUPPLIER CONTRACT %

Effect of Supplier Contract ( )

This Supplier Contract applies to the order and supply of ries to us, including
any supply relationships you may have directly with apgSNPBusiness.

you may have or seek to incorporate, and repl ny previous contracts relating

You agree that the Supplier Contract applies inst;;@ any other standard terms
to your supply of Groceries to us or an FSNI Busihess.

The Supplier Contract does not appl t(ﬁher contractual arrangements we may
have with you that are separate tQ t ply of Groceries (for example, but not
limited to, media services, tran ervices, confidentiality, specific IP licensing
etc).

Non-exclusivity and chase commitment

Unless agreed in/@\rCommercial Terms:

14.1 the Eplier Contract is not an exclusive supply arrangement. We may
ase groceries from other suppliers at any time and you may supply
@mceries to other purchasers at any time; and

we make no purchase commitment to you for the Groceries, whether in

% terms of dollar value, volume of Groceries, or otherwise.

THE SUPPLIER CONTRACT

What is your Supplier Contract?
Your Supplier Contract with us is made up of the following:

211 Accepted Purchase Orders (and any specific agreed written terms that
apply to an Accepted Purchase Order);
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2.1.2 your Commercial Terms (as updated from time to time); and

2.1.3 these legal terms (as amended by the agreed changes, if any, set out in
the Amendment Schedule attached to these legal terms) (Legal Terms),

(together, the Supplier Contract). &
Priority

2.2 The order of priority in clause 2.1 above will apply to the extent of any inco efcy
(reading down from clauses 2.1.1 to 2.1.3). &

2.3 The Supplier Contract will only apply to the extent that it complies y Grocery
Industry Law. This clause 2.3 applies despite the order of priorit tin clause
2.1 above. ( )

How are Commercial Terms agreed?

2.4 We may from time to time negotiate and agree co %I terms in writing with you

(including but not limited to any special terms, Pr ons, range terms, discounts,
delivery terms, rebates, service levels, charges &g similar matters) (Commercial
Terms). 4

25 You may negotiate Commercial T@}ectly with us or with any FSNI Business.

Enforceability by FSNI Bus@

2.6 Where an FSNI Busines issued a Purchase Order, the Supplier Contract will
be enforceable by tha; Business under the Contract and Commercial Law Act
2017. &\

3 ORDERI CESS

Iss@g Purchase Order

3.1 or an FSNI Business will issue Purchase Orders to you, including via our
\ pplier Portal. Each Purchase Order is an offer by us to purchase the groceries
described in the Purchase Order.

O Acceptance of Purchase Order
Q 3.2 A Purchase Order will be accepted by you on the earlier of:

3.21 you actively accepting the Purchase Order, for example via the Supplier
Portal if applicable;
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3.2.2 3 Working Days after the date of receipt of the Purchase Order by you,
unless within that period you send written notification that you do not
accept the Purchase Order; or

3.2.3 delivery by you of some or all of the Groceries ordered,

(in each case, an Accepted Purchase Order). C)

4 WHAT WILL | GET PAID? &
Price :é

4.1 The price for the Groceries will be determined by: < )

4.1.1 the base list price for the Groceries as agreed be%n the parties from

time to time; &

4.1.2 the price set out in the Accepted Purch der (if different from the
base list price); and/or

/
41.3 any matters agreed in the Commercial Terms which impact on pricing,

(together the Price). s\/

4.2 Subject to clause 4.3:
42.1 all Pricing wil
@) ,Q\e Zealand dollars and exclusive of GST; and
(b) %alculated on a Free Into Store (FIS) basis; and

4.2.2 QQ will be responsible for any applicable taxes, duties, and all delivery,
ackaging and insurance costs that apply to delivery of the Groceries.

4.3 all Overseas Groceries, the Price will be in the agreed currency and any
\ ivery costs will be determined in accordance with the agreed Incoterms (e.g.
FOB). You will be responsible for any applicable taxes and duties relating to the

<<O

Price increases

4.4 Unless clause 4.6 applies, if you inform us in writing of an increase in the price for
Groceries (Price Increase Request), then on receipt of the Price Increase
Request, we will notify you in writing within 30 days from the later of the Price
Increase Request date or the date you provide us with any further information we
reasonably request, as to whether we:
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441 accept the price increase; or

4.4.2 accept an increase in the price of the Groceries but do not accept the
amount of the price increase; or

4.4.3 do not accept the price increase. &

4.5 If we notify you that either we accept an increase in price but do not accept the
amount of the price increase, or we do not accept the price increase, then you r?s
request that we enter into negotiations about the increase in price for the G j®s
We will then engage in negotiations in good faith and take all reasonable*% to
conclude our position on the negotiations without delay.

4.6 The above does not apply where you have informed us of the s ce increase
in respect of the Groceries within the last 6 months.

4.7 In every case, the parties agree that any variation to prj ingaill:
4.7.1 be mutually agreed in writing (including y of email) and retained in

records by both parties;

4.7.2 form part of the Supplier Contragt; afid

Industry Law.

5 HOW WILL | GET PA@%
Invoicing /&\

5.1 For us to pa E you must provide a compliant tax invoice issued in accordance
with our r Invoicing Handbook (Valid Invoice).

4.7.3 be unenforceable to the e?Wf any inconsistency with the Grocery

s, or otherwise in accordance with any billing schedule in the Commercial
s. We may reject invoices that we receive more than 3 months after the
\ pplicable Groceries are delivered.

5.2 V Ii@o ces must be provided to us immediately following delivery of the
<r¢ e

O You will prepare and give us statements of accounts in the manner and frequency
Q specified in the Supplier Invoicing Handbook.
Payment
5.4 We will pay Valid Invoices (subject to adjustment for any Permitted Charges and

our set-off rights under clause 5.8) in accordance with the Supplier Invoicing
Handbook and within the timeframe agreed in the Commercial Terms.
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5.5 If at any time we dispute the amount of an invoice in good faith (Disputed
Amount), then we will promptly notify you and we do not have to pay the Disputed
Amount until the dispute is resolved (but we will pay any undisputed amounts).

5.6 If the Disputed Amount has already been paid by us, we may withhold such
Disputed Amount from any future amounts due to you by us. &
5.7 You may not suspend, cancel or withdraw the supply of Groceries pursuant to an

Accepted Purchase Order solely on the basis that an invoice is being disput
Set off é

5.8 Where it is reasonable in the circumstances, we may set off any a %/ou owe
us or an FSNI Business under the Supplier Contract or otherwi mlding any
Permitted Charges, credits or valid credit note requests) agalnzﬁy amounts we
owe you under the Supplier Contract or otherwise. If requ by you, we will give
a clear and full written explanation to you as to: evd'

5.8.1 how the set-off was calculated; O
5.8.2 why we consider that the set-off is reﬁlble in the circumstances; and
V4

5.8.3 why we consider that the Suppﬁ& Contract provides for the amount to be

set off. \/
>

6 PERMITTED CHARGES ?

Deduction or |n\;<\©

6.1 You acknowle at any Permitted Charges may be either:
6.1.1 ted from the invoiced Price of the Groceries by you;

QO educted from the payment for the Groceries by remittance by us; or

separately invoiced by us to you.

If requested by you in writing, we will give you a clear and full written explanation as
O
Q 6.2.1  how the Permitted Charge is calculated,

6.2.2 why we consider that the Permitted Charge is reasonable in the
circumstances; and

6.2.3 why we consider that the Permitted Charge is provided for in the Supplier
Contract.

Grocery Supplier Contract (excluding Fresh Produce) | Foodstuffs North Island Limited | 5
79103093v479103093v478025432v1




6.3 Where Permitted Charges are separately invoiced by us to you, you may reject
invoices you receive more than 3 months after the relevant Permitted Charge
arises.

Shrinkage not a Permitted Charge

6.4 We will not under any circumstances require you to make any payment as &
compensation for shrinkage, however we may agree proposals and procedures wi@
you to mitigate the risk and occurrence of shrinkage.

. &
S

7 PROMOTIONS ( )

Process for agreeing promotional funding ?‘

7.1 From time to time, we or an FSNI Business may a ,%ﬁh you to run a Promotion
for certain Groceries (including via our promo po e or the FSNI Business may
require you to fund part or all of the costs of the otion (Promotion
Contribution), where: V4

7.1.1 the Promotion Contributionwagonable in the circumstances, having
regard to:

@) the likel b@ts to you from the Promotion;

(b) the, benefits to us or the FSNI Business from the

ion;
(© ?.Lhe costs borne, or contributions made, by us or the FSNI
Business for the Promotion; and
7.1. @V@or the FSNI Business give you reasonable written notice before
olding the Promotion.

or the FSNI Business will keep records for at least 7 years for each Promotion
\ ontribution setting out how the matters in clause 7.1.1 are satisfied and that the
relevant promotional funding is part of the Supplier Contract.

QZ If requested by you, we or the FSNI Business will, no later than 20 Working Days
after the request, give you a clear and full written explanation as to why we consider
that:

7.2.1 the relevant promotional funding is reasonable in the circumstances; and

7.2.2 the relevant promotional funding is part of the Supplier Contract.
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Funded Promotions

7.3 If we or an FSNI Business order Groceries from you in connection with a funded
Promotion at a promotional price, we or the FSNI Business will:

7.3.1 ensure that the basis on which the quantity of the Purchase Order is
calculated is transparent; C’}

7.3.2 repay you the portion of the promotional funding relating to any of tho
Groceries that are sold at a non-promotional price; and

7.3.3 not cancel an Accepted Purchase Order or reduce th@ume of the
Accepted Purchase Order by more than 10% witbvt\your written consent,

unless:

(a) we or the FSNI Business have you reasonable written
notice of the cancellation or, on; or

(b) we or the FSNI Busingss edmpensate you for any net resulting
costs, losses or expeigs incurred or suffered by you as a direct

result of us failin er reasonable notice of the cancellation
or reduction,

in which case we PQSNI Business do not have to obtain your written
consent to ca educe the Accepted Purchase Order.

8 DELIVERY &

Deliver roerles

8.1 G s must be delivered:

\ vl to the place set out in each Accepted Purchase Order;

possible, within normal business hours of the place of delivery); and

Q~ 8.1.2 by the agreed delivery timeframe (or if not agreed, as soon as reasonably

8.1.3 during the booked delivery window (if applicable).
8.2 All deliveries must comply with the delivery requirements set out in:

8.2.1 our Policies and Compliance Requirements including, where applicable,

the Reeeiving-and-CarrierGuidelinesReceiving and Carrier Rules and

Standards; and
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8.2.2 any Commercial Terms agreed with us or an FSNI Business, including if
applicable for direct to store delivery.

8.3 You will tell us as soon as possible if you become aware of any manufacturing,
packaging, storage, or transport problems that may impact the quality, safety or

delivery of Groceries. &

8.4 You are not required to use FSNI Transport or Foodstuffs Inbound to deliver the
Groceries to our distribution centre or direct to store (as applicable). However
may choose to appoint FSNI Transport or Foodstuffs Inbound for these ol{@is

Overseas Groceries

8.5 Where Groceries are delivered from a location outside New Ze @ou will
provide at your cost:

8.5.1 if requested, advance production samples of ?erles to be
forwarded to us prior to shipment of the Gr. s; and

8.5.2 all documentation required to transp roceries to New Zealand, in
the form reasonably required by us antthe relevant New Zealand
authorities such as New Zealani cfstoms Service, including:

@) prior to shipmen ﬁ@ection and test reports and other
documents; a

(b) within 4éthof shipment, shipping documents (including

com fal invoices, packing lists, declarations, certificates of
on@nd packing notes)

8.6 Where you are e’s&nsible for the importation of the Groceries into New Zealand,
you must obigj necessary licences and permissions required to export the
Groceries e relevant country and to import the Groceries into New Zealand.

9 SHIP AND RISK

\%m/vnership

Ownership of the Groceries passes to us or the FSNI Business on the earlier of the
date we have paid for the Groceries or the date those Groceries have been
delivered in accordance with the Supplier Contract.

Risk

9.2 Risk in the Groceries passes to us or the FSNI Business on delivery (unless the
Groceries are Overseas Groceries, in which case risk and title will be determined in
accordance with the agreed Incoterms).
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Rejected Groceries

9.3 Ownership and risk in any Groceries rejected under clause 10 will pass back to you
as follows:

9.3.1 if we have paid you for those rejected Groceries, once you have provided
a refund or credit in accordance with clause 10.5; and &

9.3.2 in all other cases, when the rejected Groceries are collected from the ?\

delivery location. &
10 RIGHT TO REJECT AND CLAIMS Os

Non-Compliant Groceries O

10.1 If we or an FSNI Business reasonably determine that;ﬁcei’es are Non-Compliant
then we or the FSNI Business may reject the Groc@ it accordance with this

clause 10. S

10.2 Non-Compliant means the Groceries: p

10.2.1 are not delivered within the grii delivery timeframe or during the
booked delivery window@pﬁcable);

10.2.2 arenotin Acceptabl@ndition; or

10.2.3 have use by t before dates which we or the FSNI Business
der to be insufficient for distribution and resale in the

reasonabl
normal @E of business.
10.3 We or an FS usiness may still reject Non-Compliant Groceries despite:

10.3.1 Qwe signing of a delivery note or similar; or

. where the Non-Compliant Groceries are delivered directly to an FSNI

$ Business, payment for those Groceries by us.
Q‘\ You will be advised promptly in writing that the Groceries are Non-Compliant.
O Right to reject Non-Compliant Groceries
Q 10.5

For all Non-Compliant Groceries, we or the FSNI Business will be entitled at our
discretion to:

10.5.1  return the Non-Compliant Groceries to you at your own cost;

10.5.2 require you to collect the Non-Compliant Groceries at your own cost;
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10.5.3 require you to pay the reasonable costs incurred in examining and storing
the Non-Compliant Groceries pending return to you or collection by you;
and/or

10.5.4 require you refund or credit us for the Non-Compliant Groceries.

Time for claims C’}

10.6 Any claim under the above clause 10.5 will be made within a reasonable time (
in any event, no later than 30 days after delivery of the Groceries). The am
any such claim may be set-off against a future amount payable to you un& use
5.8.

Compliance with Supplier Invoicing Handbook O
I ;

10.7 Where you deliver Non-Compliant Groceries directly to an §&SNI Business, you will
co-operate with them and comply with the Supplier Invgicin Handbook in relation
to all returns and credits. &

Minor damage allowance %O

We may agree a minor damage allowancg di#tount with you (in place of us or an
FSNI Business claiming for minor damgto Groceries), as provided for in the

Commercial Terms and our mmweaﬂewaneeeeuevminor damage
allowance policy. However, we w directly or indirectly recover the cost of
Wastage of Groceries incurrecﬁvﬁ?the Groceries are under the effective control of
us or an FSNI Business (org ca‘ﬁ'ractor or agent).

10-+710.8 v
7108 &\Q

11 SUPPLIER GATIONS AND WARRANTIES

Gen@Qﬁigaﬁons

Qmust:
\sll.l.l maintain adequate premises, facilities, equipment and do all other things
necessary to ensure that the Groceries will be delivered in Acceptable
O Condition and are stored and handled in accordance with our Policies and
Q Compliance Requirements and any other applicable Laws;

11.1.2 not supply any Groceries which do not comply with the warranties in
clause 11.2;

11.1.3 immediately notify us or the FSNI Business if you become aware of a
defect in any of the Groceries; and
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11.1.4 support and comply with the requirements of any recall programme for the
Groceries initiated by any governmental agency or other relevant
authority, or reasonably by us or an FSNI Business.

Warranties
11.2 On each occasion that you supply Groceries, you warrant that: &
11.2.1  you will supply us or the FSNI Business with the agreed or requested
guantity of Groceries in accordance with each Accepted Purchas ;

11.2.2 the Groceries are manufactured, produced, packaged, labelle

presented, stored and/or supplied in compliance with the ier
Contract, our Policies and Compliance Requirementso y applicable
Laws;

11.2.3 the Groceries are in Acceptable Condition ang areXfit for sale or supply by
us to FSNI Businesses and by FSNI BusingSsag to the public (as
applicable);

11.2.4 the Groceries, any packaging, artwork,\:get up or design of the Groceries,
and the supply of the Groceriesgoeg not infringe any third-party
Intellectual Property Rights; a

11.2.5 the Groceries will be fre%w any charge, security interest or

encumbrance at the that they are delivered.
11.3 You also warrant and r t that you:
11.3.1 have al&\@enter into the Supplier Contract; and
11.3.2 hol aintain and will comply with all necessary certificates, licences,

and other approvals required by applicable Laws or the Policies

Q,u, Compliance Requirements for the manufacture, packing, supply and
O torage of the Groceries.

orting

Groceries as required by the Policies and Compliance Requirements or as

%\ ou will also provide us with reports and performance updates in relation to the
QO otherwise reasonably requested by us or an FSNI Business.
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12 WASTAGE

Payments for Wastage

12.1 Neither we nor an FSNI Business will directly or indirectly require you to make any
payment to cover any Wastage of Groceries incurred while the Groceries are under &
the effective control of us or an FSNI Business (or a contractor or agent). Q

12.2 For the avoidance of doubt, unfitness for sale of Groceries discovered or 2 ?‘

determined while under the effective control of us or an FSNI Business (o
contractor or agent), but incurred earlier is not Wastage to which claus

applies.
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13 BUSINESS ACTIVITY CHARGES O

Requirements &Q

13.1 We or an FSNI Business may require you to pay a charge for our b activities
such as merchandising (including stocking shelves and setting u ays),
opening or refurbishing of a store, or transport of Groceries wit@ur business

mercial Terms

operations (Business Activity) as agreedprevided-for in yaur C
(Business Activity Charge). % '

13.2 We or an FSNI Business may only require you to p@ Business Activity Charge
where:

13.2.1 the amount of the Business Actiyity £harge is reasonable in the
circumstances, having regard-ta{

(@) the likely bene@f)u from the Business Activities;
(b) the Iikelé b@ts to us or the FSNI Business from the Business

Activies and

(© h% s borne, or contributions made, by us or the FSNI
usiness for the Business Activities; and

13.2.2 e e FSNI Business give you a clear and full written explanation as to

e consider:
O a) the Business Activity Charge is reasonable in the circumstances;
and

\s (b) the Business Activity Charge is permitted by the Supplier

Q~ Contract.

Q Review and collaboration

13.3 We will review any Business Activity Charges in good faith including as part of our
business and promotional planning discussions. You may also give notice to us that
you wish to discuss any charges. Following a request, we agree to meet with you
within a reasonable timeframe and review the charges in good faith.

13.4 At a review, we will discuss with you the reasonableness of the charges, including
having regard to the factors described above. Any changes will be mutually agreed.
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4

14 STOCKING FEE

Requirement

14.1 We may require you to pay us a stocking fee as a condition of us stocking or listing
certain Groceries to be supplied by you (Stocking Fee), as provided for in

Commercial Terms. C)
When Stocking Fee is permitted 2 ?‘

14.2 We may only require you to pay a Stocking Fee where:

14.2.1 the relevant Groceries have not been stocked, displayed ﬁ by us
during the preceding 365 days in 25% or more of our

14.2.2  the amount of the Stocking Fee is reasonable in ircumstances having
regard to the costs and risks to us in stockinggdisglaying or listing the

relevant Groceries; and
14.2.3 we give you a clear and full written e>®;on as to why we consider that
the matters in clauses 14.2.1 and 1%2. are satisfied.

14.3 We will keep records for at least 7 vearg'l&‘ each Stocking Fee setting out how the

matters in clause 14.2 are satisfied.;\/

14.314.4 This clause 14 is subject to C|@ (Promotions) and does not apply if the
Stocking Fee is made in @ 0 a Promotion.

15 RANGE REVIEV"Q

Productr and shelf space allocation principles

15.1 Asr y the Grocery Code, we and each FSNI Business:
have adopted product ranging and shelf space allocation principles;

\$15.1.2 will act in accordance with those principles and keep them up to date; and

OQ 15.1.3  will apply them without discrimination (including without discrimination in

favour of our private label products).
Carrying out Range Reviews

15.2 We or an FSNI Business may from time to time carry out a range review of the
Groceries supplied by you (Range Review).

15.3 Within a reasonable time before conducting a Range Review, you will receive
clearly expressed written notice of:
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15.3.1 the purpose of the Range Review; and
15.3.2 the key criteria governing ranging decisions.

154 Following the Range Review, we or the FSNI Business will provide you with a
reasonable period of time to discuss the outcomes of the review, including the basis &

for our final decisions. C)

16 DELISTING &
When can we delist? %

16.1 We or an FSNI Business may at any time decide for genuine c@y@ial reasons
to delist (as that term is defined in clause 198(2) of the Grocery ®6de) a Grocery
product in accordance with the notice requirements in cIau%’FB.Z. Genuine
commercial reasons include but are not limited to:

16.1.1 your failure to meet reasonable qualit Qntity requirements as agreed
in respect to the Grocery product;

V4
16.1.2 failure of the Grocery product eet reasonable commercial sales or

profitability targets as notifiwg u in, or in accordance with the Supplier

Contract; and %

16.1.3  your persistent faijur eet reasonable delivery requirements as
notified to you f jme to time in accordance with the Supplier Contract.

Notice of delistin \O

16.2 We or the FSN iness will give you reasonable written notice of the decision to
delist the Gr product, setting out the reasons for the delisting, and informing
you of Q t to have the decision reviewed.

16.3 T e requirements in clause 16.2 above do not apply if:

é. : time is of the essence (including for Grocery product recalls, withdrawals
\ or safety issues); or

02 16.3.2 there are persistent issues with supply of the Grocery product that have
resulted in us or the FSNI Business being out of stock or stocked at
significantly reduced levels,

in which case the Grocery product may be delisted immediately on written notice to
you, giving a clear and full explanation as to why it is considered that time is of the
essence or there are persistent issues with supply (as applicable).
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Consequences of delisting

16.4 From the date advised, the Grocery product will be delisted, and we or the FSNI
Business will be under no further obligation to purchase the Grocery product from
you.

16.5 Delisting of an individual Grocery product shall have no effect on the terms of the &
Supplier Contract, which will otherwise remain in full force in respect of all other C)
Groceries supplied from time to time.

16.6 We will have no liability to you for any loss whatsoever in connection withﬁez
delisting of a Grocery product.

Request for reasons and review O

16.7 If you make a written request for a statement of the genui ommercial reasons for
the delisting, or any information relating to the delisting,we §r the FSNI Business
will promptly comply in writing with such request. K

16.8 If you make a written request for review of the to delist the Grocery
product, we or the FSNI Business will promptly raview the decision regarding the
delisting and provide you with written notixe df the review outcome including the

basis for that decision. \/

17 CUSTOMER COMPLAINTS

When clause appliesos

17.1 This clause appli e or an FSNI Business receive a customer complaint that we

reasonably bgli is caused, or contributed to, by your failure to comply with the
Supplier
Res a complaint

17.2.1 decide to deal with and respond to any complaint regarding the Groceries
ourselves; and/or

17.2 EQor the FSNI Business may:

QO 17.2.2  refer any complaint regarding the Groceries directly to you.
17.3 If we or the FSNI Business refer a complaint regarding the Groceries directly to you,
then you will:

17.3.1 co-operate to help resolve the complaint; and

17.3.2 comply with all reasonable directions provided to you in relation to the
complaint.
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18

18.1

18.2

18.3

18.4

18.5

19

191

Q.
<<O

CHANGING THE SUPPLIER CONTRACT

Changes to be agreed

Except as set out below, no change to the Supplier Contract will be effective unless
it is agreed in writing by us both. Under no circumstances will we retrospectively
seek to vary the Supplier Contract.

Unilateral variation g ?‘

We may change the Supplier Contract without your agreement if the ch
reasonably necessary to comply with Laws.

We may change the Policies and Compliance Requirements
agreement because of changed business requirements or objem!s and where the
change does not impose additional obligations or costs on?gas a supplier, or if
the change is reasonably necessary to comply with L@&

(having regard to the benefits, costs, and risks€f=aly) for both parties). We will
keep records for at least 7 years for each cha’mqe setting out why we consider that
the change is reasonable in the circumﬁzes and that the other matters in clause
9(2) of the Grocery Code are satisfied.

We will only make a change under clause 18.2 o ; @If the change is reasonable

We will give you reasonable ngji e change, its terms and our reasons for it.
This will include a clear and fu ten explanation as to why we consider that the
change is reasonable in ircumstances and that the other matters in clause 9(2)
of the Grocery Code

nd product liability insurance

u will obtain and maintain public and product liability insurance cover of not less
than $10,000,000 (or such lesser amount agreed in writing by us in good faith,
having regard to the size of your business).

Evidence of insurance

If asked, you will promptly give us reasonable evidence that the required insurance
is in place.
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20 CONFIDENTIALITY

Confidentiality obligations

20.1 The parties agree that all information disclosed and received between the parties
and/or otherwise in connection with the supply of Groceries under the Supplier &
Contract, including information relating to Grocery development, proposed ()

Promotions, or pricing (Confidential Information), must be treated as confide

the purpose for which it was disclosed and may only disclose it or m #available
or accessible to employees or agents who need to have that infor @ in
connection with that purpose. < )

at all times.
20.2 Neither party may use the Confidential Information of the other party ot;ésha: for

20.3 Both parties must establish and monitor systems to ensure?mpliance with clause
20.2.

20.4 This clause 20 does not apply to information thatEO

20.4.1 is publicly available; or ’

20.4.2 comes into possession or knowleege of a party:

Y

(a) independen:: other party; and

(b) without agy Brfeach of clause 20.2.

20.5 The disclosure restri this clause 20 do not apply to information that is
required to be dis 30 Dy law or by the rules of a registered stock exchange,
provided that the diselosing party must promptly notify the other party of such
requirement extent permitted by law) and must only disclose such
informatiQINas\is strictly required.

@ e to Commerce Commission

20.6 ing in this clause 20 stops you from disclosing any Confidential Information to
\ the Commerce Commission. Where it is reasonable to do so, you will ask the
Commission to keep our Confidential Information confidential to the extent it is able

OQ to do so under the Official Information Act 1982.

21 INTELLECTUAL PROPERTY

Ownership of Intellectual Property Rights

21.1 All Intellectual Property Rights owned by either party (present and future) will
remain the property of that party. Neither of us will use the Intellectual Property
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Rights of the other except in accordance with this clause 21, or with prior written
approval.

21.2 In developing or producing private label range products, we will not infringe any
Intellectual Property Rights held by you in relation to the Groceries, including
Intellectual Property Rights in branding, packaging and advertisement. &

Licence given by you

21.3 You give to us and the relevant FSNI Business a non-exclusive, royalty-fre v
licensable, licence to download, use, copy, communicate to the public an& pt
your Intellectual Property Rights (including any product images, trad sor
promotional material) in connection with the use, marketing and s e
Groceries by us or an FSNI Business. For example, we may al ormat (such
as by cropping) and make minor changes to layout and colour mes for the
purpose of adapting your marketing material to our promot?d display format(s),
but we will not make material changes to the overall | and feel of your branding.

21.4 We or the FSNI Business will also be entitled to ?@JI‘ own photographs of the

Groceries to be used to advertise or promote t ceries.
4
22 PRIVACY AND DATA BREACH \/
Privacy O
22.1 We both agree to complyqgsdthe Privacy Act 2020 where any Personal Information
is disclosed by the ot y (or disclosed to you by an FSNI Business) under or

in connection witgq plier Contract.

22.2 We and eac Business will process Personal Information in accordance with

the Foods d banner privacy policies. Before giving any Personal Information
touso NI Business, you will ensure the individual to whom the Personal
Info relates has been provided with all notices, and given any consents,

r by applicable privacy Laws, to enable us and each FSNI Business to store
process the Personal Information as contemplated in the Supplier Contract.

2} Data breach
@. We or you will immediately tell the other in writing, and give full details, about any
actual or suspected accidental or unauthorised access to or data breach involving,

or temporary or permanent loss of access to, any Foodstuffs Data or Supplier Data
(a Data Security Incident) and co-operate with the other in any investigation in
respect of the Data Security Incident.

22.4 If either party notifies the other of a Data Security Incident, we and you will work
together in good faith to determine whether the Data Security Incident is notifiable
to any regulator(s) and/or affected individual(s) and, if so, to agree the form and
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content of the announcement or notification. Nothing in this clause is intended to
restrict a party from complying with its privacy breach notification obligations under
the Privacy Act 2020.

22.5 This clause 22 applies in addition to any other privacy or data protection
requirements in the Policies and Compliance Requirements or terms that apply to &
your use of other services we make available to you (such as the Supplier Portal).c)

23 RECORD KEEPING AND AUDITS &Q

Record keeping
23.1 Both parties will keep reasonable records in relation to the Su;gg ;ontract

(including, in your case, any documents necessary for trac oses) for at least
7 years or any longer period required by Laws. If reasopablyasked, either party will
provide the other with copies of, or access to, these r&(

Audits

23.2 We may conduct food safety related audits asprovided in the Policies and
Compliance Requirements. Otherwise,4&lye reasonably suspect any material non-

compliance, we may audit your compdange with the obligations under the Supplier
Contract if we give you at least 1 ing Days' written notice. If this happens, you

will promptly provide us with a@ ess, information or assistance reasonably

required
23.3 For all audits, we agre@cimply with your reasonable confidentiality and security
e audit will be done in a way that reasonably minimises

requirements, angﬂ
any disruption ﬁ ;o
24 TER%Q&TERMINATION

of agreement
24.1 \E "The Supplier Contract will commence once both parties have signed this
agreement, and will continue unless either party ends it under this clause 24.

QO Termination for convenience

Either party may terminate the Supplier Contract at any time by giving 3 months'
written notice to the other party. At the end of the 3-month period, the Supplier
Contract will terminate. We will only exercise our rights under this clause acting in
good faith and for genuine commercial reasons.

24.3 Termination under clause 24.2 will not affect any Accepted Purchase Order for
Groceries and the Supplier Contract will continue for this purpose.
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4

Our rights of termination

24.4 Acting in good faith, we may terminate the Supplier Contract and any Accepted
Purchase Orders immediately by giving you notice in writing if:

24.4.1 you are in material breach of the Supplier Contract and that breach is not
capable of remedy; &

24.4.2 you are in material breach of the Supplier Contract that is capable of
remedy and such breach is not remedied within 10 Working Days
receipt of notice of the breach given by us;

24.4.3 you become bankrupt, are placed in administration or liqys ﬁhave a
receiver or statutory manager appointed over any of y, ets, become
insolvent, cease to carry on your business, or make Qdomposition or
arrangement with your creditors other than beca f a genuine solvent
reconstruction, amalgamation or scheme of arlgrﬁent;

24.4.4 you sell, or agree to sell, your business v@ﬂ our prior written consent;

24.4.5 you are a body corporate and undergﬁhange of control that we
reasonably believe could materi Ilyﬁffect our interests. For the purposes
of this clause, “control” means power to exercise more than 50% of
the voting interests of you nership of more than 50% of the
beneficial or legal inte your income or capital; or

24.4.6 anything substantiglly STmilar to the events above happens in the
jurisdiction of orporation or registration.

Your rights of te}ﬁm on

24.5 You may ter '&e‘the Supplier Contract and any Accepted Purchase Orders
immediate&giving us notice in writing if:

24, %e are in material breach of the Supplier Contract and that breach is not
capable of remedy;

@.5.2 we are in material breach of the Supplier Contract that is capable of
remedy and such breach is not remedied within 10 Working Days of

<>Q“ receipt of notice of the breach given by you; or

24.5.3 we become bankrupt, are placed in administration or liquidation, have a
receiver or statutory manager appointed over any of our assets, become
insolvent, cease to carry on our business, or make any composition or
arrangement with our creditors other than because of a genuine solvent
reconstruction, amalgamation or scheme of arrangement.

Grocery Supplier Contract (excluding Fresh Produce) | Foodstuffs North Island Limited | 21
79103093v479103093v478025432v1




25 GENERAL

Event beyond control

25.1 Neither of us is liable for any act, omission or failure under the Supplier Contract
(except failure to meet an obligation to pay money) if that act, omission or failure &
arises directly from an event beyond the reasonable control of the relevant party. C)

25.2 If either party wishes to rely on this clause, it will:

25.2.1 notify the other party in writing, including with reasons and pero&ag
impacts, that such an event has occurred or is likely to occu@d

25.2.2 take all reasonably practicable steps to limit the effec t event on
the performance of its obligations under the Supplier ract and
continue to carry out its obligations under the Sup?u Contract to the

extent possible. &

25.3 Performance of any obligation affected by an ev @er this clause will be
resumed as soon as practicable after the termén or abatement of that event.

Notices !

25.4 We will each give notices under th ier Contract in writing to:

4

25.4.1 the other party’s phy @ contact email address;

25.4.2 by hand, prepai t, or by email to the address for the other party’s
contact pers@ agreed from time to time; and

25.4.3 copyigiﬁal@foodstuffs.co.nz (or such other legal email address that we

r@ in writing).
Dispul@~

25.5 If r@spute arises out of, or in connection with, the Supplier Contract (Dispute),
may refer the Dispute to the Grocery Industry Dispute Resolution Scheme in
\ ordance with Part 4, Subpart 5 of the Grocery Industry Act (Grocery Dispute

do not elect to refer the Dispute to the Grocery Dispute Resolution Scheme, then
the following dispute resolution procedure will apply. The parties’ respective contact
persons will, within 10 Working Days of written notice by either party to the other of
the Dispute (Dispute Notice), negotiate in good faith with a view to resolving the
Dispute. If the Dispute is unable to be resolved within 20 Working Days of the
Dispute Notice, the parties will refer the Dispute to senior management of each

party.

Resolution Scheme).
Q‘ ;}; If the Dispute does not meet the criteria set out in the Grocery Industry Act, or you
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No retaliation

25-625.7 Under no circumstances will we or an FSNI Business Retaliate against you.

Assignment &2

25.8 Neither party will directly or indirectly assign, transfer, or otherwise gighQOSe of any
of its rights or obligations under the Supplier Contract without thg, g written
consent of the other party (such consent not to be unreasonab@hheld or

delayed).
s

Relationship of the parties

25.9 Nothing in the Supplier Contract will make either a partner, agent or joint
venturer of the other.

V4
Further acts A

25.10  Each party will, at its own expen hen requested by the other party, promptly
do, sign and deliver everythin nably required for the purposes of and to give
full effect to the Supplier ngtr Zits provisions and any transactions contemplated

by it.
Governing law ,&\O

25.11  The Supplier,C ct shall be governed by and interpreted in accordance with the

and and the parties submit to the non-exclusive jurisdiction of the

S?n

25.1 % ination or expiry of the Supplier Contract will not affect the rights and
bligations of the parties immediately prior to termination, or any provisions of the

Q~ Supplier Contract which are intended to, or should reasonably, survive termination.

QO Invalidity

25.13 If any one or more of the terms of the Supplier Contract is invalid, void, illegal or
unenforceable, it will not affect the validity, existence, legality and enforceability of
the remaining terms.
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Waiver

25.14  Failure to exercise or delay in exercising any right under the Supplier Contract will
not operate as a waiver of that right. A party will not be deemed to have waived any
right under the Supplier Contract unless the waiver is in writing and signed by an
authorised representative of that party. Any such waiver will not be a waiver of any
subsequent or continuing right or of any other provision in the Supplier Contract. C’}

Consumer Guarantees Act ?\

25.15  The parties agree that the Groceries are supplied under the Supplier Cov%: or
resale and otherwise in trade, and that the provisions of the Consum arantees
Act 1993 will not apply to that supply. O
Counterparts and electronic signatures C}

25.16  This agreement may be signed in any number of count rpais (including by email or
other electronic means). The counterparts, taken togétingy, constitute one and the
same instrument.

25.17  The parties each consent, for the purposes of thiContract and Commercial Law
Act 2017, to any party signing this agreemenl’by electronic signature in accordance

with the above. \/

26.1 In these Legal Terms, lowing definitions apply:
Acceptable Con@ means:

(a) com%\ ith any reasonable standards or quality specifications required or
notif y us or an FSNI Business to you in writing from time to time for any
ceries (including but not limited to the Policies and Compliance
guirements, Commercial Terms, Accepted Purchase Orders or other

26 DEFINITIONS

Laws;

Q written communications);
\Sb) produced in accordance with all applicable food and safety standards and
QO (c) of correct size, quantity and quality and conforms with any samples provided
to us or an FSNI Business;

(d) in acceptable presentation and packaging (i.e. no damaged or dirty packaging
or stock);

(e) infood grade packaging;
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(f)  appropriately labelled and within acceptable use by dates/best before dates
(as applicable);

(g) appropriately segregated; and

(h) otherwise in acceptable condition (in the reasonable discretion of us or an
FSNI Business) for distribution and resale in the normal course of business; C’}

Accepted Purchase Order has the meaning given in clause 3.2; ?\
Business Activity has the meaning given in clause 13.1; &Q
Business Activity Charge has the meaning given in clause 13.1;O$
Commercial Terms has the meaning given in clause 2.4, C)

Confidential Information has the meaning given in claus&m;

Data Security Incident has the meaning given in @e 2.3;

Dispute has the meaning given in clause 25.5$

Dispute Notice has the meaning given i claﬁse 25.6;

Disputed Amount has the meanin in clause 5.5;

Foodstuffs Data means confia information of us or an FSNI Business, and
any Personal Information dis¢losed to you by us or an FSNI Business;

Foodstuffs Inboun@s Foodstuffs Inbound Limited;

FSNI Businesv& s any Member Store, or any company owned or controlled by
us;

FSNI T rt means FSNI Transport Limited;

0, es means the groceries described in each Accepted Purchase Order that
supplied, or to be supplied, by you and includes samples, packaging and
\ abelling, and any accessories, documentation, or publication accompanying the

groceries;
QO Grocery Code means:

(a) the Grocery Supply Code 2025; or

(b) any replacement Grocery Supply Code made in accordance with the

Grocery Industry Act;

Grocery Dispute Resolution Scheme has the meaning given in clause 25.5;
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Grocery Industry Act means the Grocery Industry Competition Act 2023;

Grocery Industry Law means the Grocery Industry Act, and all associated
regulations (including the Grocery Industry Competition Regulations 2023), codes
(including the Grocery Code), and any amendments from time to time;

GST means goods and services tax; &

Intellectual Property Rights means all intellectual property rights (present an
future) and includes any patents, registered designs, trade marks, copyrigh -
how, trade secrets, and product or business concepts, in each case whe&
registered or unregistered and any analogous right worldwide;

Laws means all laws, regulations, bylaws, rules, industry code tice, and
licensing and consent requirements (including, without Iimitatio@e Grocery Code,
the Australia New Zealand Food Standards Code and all a@plicable product safety

and packaging requirements); &

Legal Terms has the meaning given in clause 2§@
hi

Member Store means a person that is a franc e of us;
V4
Non-Compliant has the meaning givenﬁ%lause 10.2;

Overseas Groceries means Gro@yat are delivered from outside of New

Zealand; O

Permitted Charges me%se deductions set out in the Commercial Terms

which may include set t terms, logistics terms, volumetric terms, co-op
charges, merchaD( g~Charges and/or our minor damage allowancerminerdamage
Shesminess

Personal ation has the meaning given in the Privacy Act 2020;

Poligt Q?d Compliance Requirements means our policies, practices,
r ents and standards found at https://www.foodstuffs.co.nz/partnering-with-
%orking-together-with-suppliers (at the date both parties have signed this
\%reement and as updated from time to time with your prior agreement or in
accordance with clause 18), together with your completed compliance pack which
Q‘ contains important safety and quality compliance requirements, and payment
O obligations relating to product recalls;

Q Price has the meaning given in clause 4.1;
Price Increase Request has the meaning given in clause 4.4,

Promotion means, from time to time:
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(a) any offer for sale (whether or not accompanied by some other benefit to a

customer):

(1) at an introductory or reduced price, or involving non-standard sales
activity;

(i) as agreed between us or an FSNI Business, and you; and &

(iii) that is intended to last for only a specified period; or ?\

(b) any advertising or other in-store or online marketing activity (incl
giveaway or an in-store product placement or promotional dis@

(1) as agreed between us or an FSNI Business, ar@@and

(i) that is intended to last for only a specified §ri3
Promotion Contribution has the meaning given in d&e A,

Purchase Order means an order submitted by Q1 FSNI Business to you
requesting that you supply groceries in accord ith the Supplier Contract;

V4
Range Review has the meaning givenj,nkause 15.2;

Retaliate has the meaning given j e 30 of the Grocery Code;

Security Interest has the me@ given in the Personal Property Securities Act

1999; %
Stocking Fee has t@ning given in clause 14.1;
Supplier Cont xs the meaning given in clause 2.1,

Supplier, eans your confidential information and any Personal Information
disclo you to us or an FSNI Business;

r Portal means Foodstuffs eXchange or such other URL as notified to you
S,

\ Valid Invoice has the meaning given in clause 5.1,

QO Wastage means Groceries that are unfit for sale; and
Working Day means any day other than Saturday, Sunday or any public holiday in
Auckland.
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SIGNATURE PAGE
Executed as an agreement.

Date: Date of last signature below.

Foodstuffs North Island Limited by:

[Name of Supplier] by:
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AMENDMENT SCHEDULE
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